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What can be perceived as nothing but an interesting move, the President has promulgated the
Arbitration and Conciliation Act (Amendment) Ordinance, 2020 (“Ordinance”) with the object of
ensuring that stakeholders get an opportunity to seek an unconditional stay of enforcement of
arbitral awards where the underlying arbitration agreement or contract or making of the arbitral
award are induced by fraud or corruption.!

Introduction

The Ordinance has amended Section 36 of the Arbitration and Conciliation Act, 1996 (“Arbitration
Act”) to introduce a new second proviso to sub-section (3) of Section 36 of the Arbitration Act. The
said proviso enumerates that, where a court is prima-facie satisfied that the arbitration agreement
or the contract, which is the basis of the arbitral award or making of the arbitral award, was induced
or effected by fraud or corruption, it shall grant an unconditional stay on the enforcement of such
arbitral award. The court can exercise the aforesaid power pending disposal of a challenge under
Section 34 to the award.? The Ordinance has further clarified that the newly inserted second
proviso to Section 36(3) of the Arbitration Act shall also be applicable to all court cases arising out
of or in relation to arbitral proceedings, irrespective of whether the arbitral or court proceedings
have commenced prior to or after the commencement of the 2015 Amendment. Hence, it is ex-
facie evident that the said amendment to Section 36(3) shall have a retrospective application.

Additionally, the Ordinance vide its Section 3, substitutes Section 43J of the Arbitration Act by
laying down that the qualification, experience, and norms for accreditation of arbitrators shall be
such as may be prescribed by the regulations. Thus, consequently, vide Section 4 of the
Ordinance, the Eight Schedule to the Arbitration Act has also been omitted.

For the purposes of this instant paper, we endeavor to only address the first part of the amendment.

Analysis of Section 2 of the Ordinance

It is pertinent to mention that vide the 2015 amendment? to Section 34 (1)(b) of the Arbitration Act,
the Central Government had already clarified that an arbitral award would be regarded to be in
conflict with the public policy of India if the making of the award was induced or affected by fraud
or corruption.* However, Section 34 of the Arbitration Act does not permit setting aside of an arbitral
award on the grounds of an underlying arbitration agreement and/ or contract being induced by
fraud or corruption.

It is important to note that an applicant under Section 36(3) of the Arbitration Act, as on date, is
anyway eligible to file an application seeking stay on the enforcement of the arbitral award pleading
the grounds already enumerated under Section 34 of the Arbitration Act. The Ordinance
additionally entitles an applicant to seek an unconditional stay on the enforcement of an arbitral
award under Section 36(3), during the pendency of the Section 34 application, by pleading that the
contract or arbitration agreement which is the basis of the award was induced by fraud or

corruption.

To understand the scope of the amendment, it may be useful to delve into the position of law with
respect to arbitral disputes wherein parties allege fraud in the formulation of the contract and/or
arbitration agreement. The Supreme Court in the case of Ameet Lalchand Shah v. Rishabh
Enterprises,® had held that only where serious allegations of fraud are involved, arbitration of a
dispute may be refused. The Apex Court, in the recent case of Avitel Post Studioz Limited v. HSBC

1 The Arbitration and Conciliation (Amendment) Ordinance, 2020. Notified on November 4, 2020.
2 Gection 2 of the Ordinance.

3 Arbitration and Conciliation (Amendment) Act, 2015 (“2015 Amendment”).

4 Explanation 1, Section 34(b)(i) of Arbitration Act.

5 (2018) 15 SCC 678.
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Pl Holdings (Mauritius) Limited,® (“Avitel case”) while interpreting the term “serious allegations of
fraud” held that such a situation arises only if two tests are satisfied, i.e. wherein:

a. The arbitration agreement or the clause itself cannot be said to exist in which the party
against whom the breach is alleged cannot be said to have been entered into the
agreement relating to the arbitration at all;

b. Allegations are raised against State instrumentalities of arbitrary, fraudulent or malafide
conduct, thus, necessitating the hearing of the case by a writ court in which questions are
raised which are not predominantly questions arising from the contract itself or breach
thereof, but questions arising in the public law domain.

The Court held that a dispute is arbitrable unless there are serious allegations of fraud which vitiate
the arbitration clause along with the agreement, or there are allegations of fraud which are not
merely inter parties, but affect the public at large. What may constitute such fraud has been largely
left to the courts to decide.

The court further noted that the expression, “or to induce him to enter into the contract” enumerated
in Section 17 of the Indian Contract Act, 1972 (“Contract Act”) refers to a situation where a fraud
is said to have been committed at the stage of entering into the contract.” The Apex Court, thus
held that a fraud which is practiced outside the scope of Section 17 of the Contract Act i.e. in the
performance of the contract, may be governed by the tort of deceit, which would lead to damages,
but not recission of the contract itself.®

It was always open to a party which has been induced to enter into a contract through fraud or
corruption, to file a suit for recission of the said contract or damages or both was always available.®
The Ordinance now entitles parties to seek unconditional stay of arbitral award at the time of
challenging such award where there has been fraud in the formulation of the contract and/or
arbitration agreement.

As far as the scope of inquiry of a court in respect of the provision of the Ordinance is concerned,
it is also important not to lose sight of the fact that under Section 34 of the Arbitration Act, the court
is usually not required to examine the merits of the interpretation provided in the award by the
arbitrator, if it comes to a conclusion that such an interpretation was reasonably possible.'° Even
in cases where there are two views which are possible, the court cannot interfere with the plausible
view taken by the arbitrator supported by his reasoning.!

As the Ordinance makes use of the words “prima-facie”, it may be useful to see how courts have
interpreted.

The Hon’ble Supreme Court of India in Martin Burn v. R.N. Banerjee!? held that:

"27...A prima facie case does not mean a case proved to the hilt but a case which can be said
to be established if the evidence which is led in support of the same were believed.”

(emphasis supplied)

6 Civil Appeal No. 5145 of 2016. Decided on August 19, 2020.

71d. at para. 17.

81d. at para. 17.

? Pollock & Mulla, The Indian Contract and Specific Relief Acts, 14th Edition, Volume I at page 400.

10 South East Asia Marine Engineering and Construction Limited v. Oil India Limited, (2020) 3 SCC (Civ) 1.
114,

12 AIR 1958 SC 79.
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Further, the Hon’ble Bombay High Court in the case of H.R. Gokhale v. Bharucha, Noshir C.,'3
while reiterating the aforesaid judgment held:

“15...Itis, therefore, clear that, in arriving at its conclusion as to whether a prima facie case
in regard to a particular point has been made out, a Court of law is not bound to weigh the
evidence or to judge the credibility of the witnesses, but has only got to see whether that
case could be said to be established if the evidence led by the party concerned on the
point were believed, taking it at its “face value...”

The inclusion of the word ‘prima facie’ introduces doubts as to the scope of inquiry that the court
may conduct while granting an unconditional stay. Is it the case then that a mere averment alleging
fraud or corruption in respect of the arbitration agreement or the arbitral award will enable the court
to grant an unconditional stay in respect of the award?

Further, a reading of Section 36(3) of the Arbitration Act would clearly reveal that the court has
already been bestowed with the power to stay the enforcement of an arbitral award, on conditions
that it may deem fit and for such reasons, that it shall record in writing. This can be interpreted to
include within its purview the power to stay an arbitral award without conditions where it considers
fit, even prior to promulgation of the Ordinance. It is not clear as to why there may be a requirement
of the amendment specially carving out a further proviso with additional grounds for grant of an
unconditional stay. Does this mean that now the court will have the power to grant an unconditional
stay only where there is an allegation/ claim of fraud and corruption with respect to formulation of
the arbitration agreement and/ or contract or making of the arbitral award and not otherwise? The
Ordinance fails to provide any clarity on the said aspect. Hence, it would be interesting to see how
courts interpret it.

Lastly, insofar as the retrospective application of the second proviso to Section 36(3) of the
Arbitration Act is concerned,'* the same would indicate that an applicant under Section 34 of the
Arbitration Act where the court proceedings have commenced even before October 23, 2015 and
are pending, would also be eligible to seek an unconditional stay under the second proviso Section
36(3) of the Arbitration Act alleging fraud and/ or corruption in formulation of the underlying
arbitration agreement or contract or making of the arbitral award. In cases where a stay of award,
conditional upon deposit of amounts, have already been granted Section 36(3) of the Arbitration
Act, this may lead to an avalanche of applications seeking an unconditional stay on the
enforcement of the award and consequent refund of deposit of the sums deposited.

Conclusion

The Statement and Objects of the 2015 Amendment to the Arbitration Act mentioned that India
has been ranked at 178 out of 189 nations in the world in contract enforcement and that it was
high time that urgent steps were taken in order to facilitate quick enforcement of contracts, easy
recovery of monetary claims and award of just compensation for damages suffered and reduce
the pendency of cases in courts in order to hasten the process of dispute resolution through
arbitration, so as to encourage investment and economic activity.®

Through unconditional stay of awards, the Ordinance thus, defeats the aforesaid objective of the
2015 Amendments by taking the arbitration landscape of the country back to the situation which

13 AIR 1969 Bom 177.
14 Explanation to Section 2 of the Ordinance.
15 Recital 4, Statement of Objects and Reasons, 2015 Amendment.
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existed prior to the 2015 Amendment by introducing another avenue to arbitration award debtors
to evade payment of amounts rightfully due, while petitions under Section 34 of the Arbitration Act
languish.

This paper has been written by Pooja Chakrabarti (Partner) and Kunal Dey (Associate).
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