INSIGHT

How confidential should bank inspection reports be?

An emotional affirmation to disclose sensitive, confidential exchanges generically must be avoided
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ranspaerency and masdmm dis-
T closure are the immutable cor-
nerstones of an effective democ-

racy. However, absolute and
uncontrolled information flow may
sormetimes be antithetical to the abjec-
tive this proposition seeks o achieve.
It Is for this reason that legislation,
albeit with circumspection, creates
exceptions to this principle. This
requires judicial intervention to bal-
ance the conflier between the expecta-
tion of the information seeker and the
right of the information owner and set
in harmony the contrariety between
transparency and confidentiality.
Disclosune being the primary legislative
intent in governance is manifested
through various statutory and regula-
tory mandates when: regular and time-
bound disclosure is mandated for
almost all entities. Beyond the realm of
the mandatory disclosure requinement
is the Right to Information Act (RTT).

Whilst over the last decade, the rule
in favour of Information sharing has
been  dealt with extensively, In
December 2015, the Supreme Court in
the case of Reserve Bank of Indig v,
Jayantilal N Mistry was once agaln
faced with the task of having to balance
the conflict between Information seek-

ers and Information owners, This tine,
the information sought was primarily
the “inspection rq:rﬂrl_'i“ of the Reserve
pank of India (RBI) with respect inthe
various banks over which REI exerclses
supervisory jurisdiction.

RB! as a part of lts supervisory
responsibility has the power to con-
tinually conduct inspection on the
constituént bank and may also
instruct the bank 1o take remedial or
corrective measureés. Inspection
repors are repositories of extremely
confidential  Information. They
include deliberations and dialpgues
between the RBIL and the bank on myr-
iad complex issues on which proactive
of corrective measures may be taken
by the bank. It is under this power that
RBI constantly manoguvres the banks
to stay the course and avold any perils,
The right to inspect and direct is prob-
ably the most Influentlal too] in the
hands of the RBI, which allows the
banking system as a whole to take pro-
tective and pre-emptive measures.
Any apprehension of public disclosune
of such deliberations and dialogues is
bound to inhibit seamless exchange
of Informution between the banks and
the RBL An armosphers of constant
cauthousness and hesttation tn sharing
Information with the RBI would be
disastrous for meaningful and effec-
tive supervision, which is the most
fundamental ingredient for a robust
banking framework,

In RBI v, Jayantllal N Mistry, the

counsel for RBI strenuously argued that

inspection reports reflect the supervi-
sory’ critical assessment of banks and
thelr functions, disclosures of which
may prematuncly and
e and misinter-

pretation in the minds of the public. The -

counsel also argued that, apan from
such disclosures specifically being

restricted under the Banking Regulation
Act, such disclosure would be counter
productive and adversely impact public
confidence in the banking systerm.
The Supreme Court comprehensive-
Iy rejected the contention of the RBI and
ﬂn;!m In favour of complete disclosure
inspection reparts. In ;
while rejecting the mm
REL the Supreme Court did observe that
“{t {s eqqueanlly trice that theve ks some infor-
mation which if published or released
publicly, might aciwally cause more
haarm then good to our national interest
+Ed mm“wm ,-m

the court held that the bank examina-
tion privilege is firmiy rooted in practi-
cal necessity. Bank safety and soundness
of supervision is an iterative process of
comrment by the regulators and response
sion therefore depends vitally upon the
quality of communication between the
regulared banking firm and the bank

regulatory agency. This relationship is
both extensive and informal. It (s exten-

stve in that bank examiners concern

that culminates in any formal action...
Because bank supervision is relatively
Informal and more or less continuous,
50 foo must be the flow of communica-
tion between the bank and the regula-
tory agency. Bank management must
be open and forthcorming in response (o
the inguilries of bank examiners, and
the examiners muse in turn be frank (n
expressing their concerns about the
bank, These conditions simply cowuld not
be met as well I communications
between the bank and its regulators
were not privileged,

The CTEL aptly observed that effec-
tive implementation of the prudential
supervision regime requires that boch
the institutions and the authorities can
have confidence that the confldential
information provided will remain con-

Sidential, The absence of such confidence

is liable to compromise the smooth




