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SOLICITORS AND ADVOCATES

Supreme Court lays down the law on Section 29A of the
Insolvency and Bankruptcy Code

Introduction

Since December 2016 when the provisions on corporate insolvency resolution process (“CIRP”) in the
Insolvency and Bankruptcy Code, 2016 (“IBC”) were notified, the Supreme Court of India (“SC”) has
been called upon more than 40 times to decide on various issues emanating from matters being
resolved under the IBC.

Under the scheme of the IBC', SC hears appeals from the National Company Law Appellate Tribunal
(“NCLAT”). Apart from this appellate jurisdiction, SC is also vested with an extraordinary constitutional
jurisdiction under Article 142 of the Constitution of India to render “complete justice in any cause or
matter pending before it”. Such an extraordinary jurisdiction is not vested in the tribunals or the High
Courts.

Article 142(1) of the Constitution provides:

“The Supreme Court in exercise of its jurisdiction may pass such decree or make such
order as is necessary for doing complete justice in any cause or matter pending before
it, and any decree so passed or order so made shall be enforceable throughout the
territory of India in such manner as may be prescribed by or under any law made by
Parliament and, until provision in that behalf is so made, in such manner as the President
may by order prescribe.”

So far, while hearing matters under the IBC, SC has used its extraordinary jurisdiction under Article 142
for granting relief to home buyers in projects floated by Jaypee Infratech Limited (“Jaypee Case”)? and
permitting settlements between creditors and corporate debtors. In the Jaypee Case, while exercising
jurisdiction under Article 142, Justice Chandrachud speaking on behalf of a 3-Judge Bench, cautioned
that SC should not substitute mechanisms which have already been set out in the IBC3.

Recently in its judgment dated October 4, 2018, SC thought it fit to again use its extraordinary
jurisdiction under Article 142 in the ongoing CIRP of Essar Steel India Limited (“ESIL")* (‘Essar Steel
Case”).

In the Essar Steel Case®, SC concluded that that both ArcelorMittal India Private Limited
(“ArcelorMittal”) and Numetal Limited (“Numetal”) were not eligible to bid for ESIL under the IBC.
However, using its power under Article 142, SC gave an opportunity to both ArcelorMittal and Numetal
to pay off dues relating to the non-performing assets (“NPA”) of their related corporate debtors in order
to become eligible to bid for ESIL. Two reasons have been given by SC in providing such an opportunity:
firstly, SC felt that this would do ‘complete justice’ in the matter, and secondly, the law on section 29A
of the IBC (“Section 29A”) (which sets out the criteria for determining eligibility of a resolution applicant)
has been laid down for the first time by this judgment. Therefore, it is certainly not a given that bidders
in other matters would be given such opportunities.

In rendering its landmark decision, SC touched upon various issues under Section 29A and in doing
s0, as mentioned in the judgment itself, laid down the law on Section 29A for the first time.

This paper analyses the Essar Steel Case and some of the finer points of law that emerge from
SC’s decision.

1 Section 62 of the IBC.

2 Chitra Sharma v. Union of India, 2018(9) SCALE 490.

3 Justice Chandrachud held: “We must particularly be careful not to supplant the mechanisms which have been laid down
in the IBC by substituting them with a mechanism under judicial directions. Such a course of action would in our view not
be consistent with the need to ensure complete justice under Article 142, under the regime of law.”

4 ArcelorMittal India Private Limited v. Satish Kumar Gupta, Civil Appeal Nos. 9402 - 9405 of 2018, decided on October
4,2018.

5 Ibid.
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A quick rewind

Before discussing SC’s judgment, a quick narration of facts® leading up to the decision is given below:

Auqust 2, 2017: National Company Law Tribunal (“NCLT”), Ahmedabad Bench admitted a
petition filed against ESIL by its financial creditors for a debt of around Rs. 45,000 crores; and
CIRP of ESIL commenced.

October 11, 2017: ArcelorMittal submitted an expression of interest for submitting a resolution
plan for the revival of ESIL (“EOI”).

ArcelorMittal has a connected person, namely ArcelorMittal Netherlands B.V. (“AM
Netherlands”), which held 29.05% in Uttam Galva Steels Limited (“‘Uttam Galva”) and was
disclosed as a promoter of Uttam Galva. Uttam Galva’s account was classified as an NPA on
March 31, 2016 by Canara Bank and Punjab National Bank.

Also in 2011, the LN Mittal Group, promoters of ArcelorMittal, had acquired shares of KSS Global
BV which controlled KSS Petron Private Limited (“KSS Petron”). KSS Petron was classified as
an NPA by multiple banks.

October 20, 2017: Numetal submitted an EOI.

Numetal was incorporated 7 days before submission of the EOI. At the time of incorporation
100% of the share capital of Numetal was held by Aurora Enterprises Limited (“AEL”) which was
held by Rewant Ruia through various companies and trusts. Rewant Ruia’s father Ravi Ruia is
the promoter of ESIL whose account was classified as an NPA. Before submitting the EOI, on
October 18, 2017, AEL transferred its shareholding of 26.1% in Numetal to a group company,
viz., Essar Communications Limited. This group company was ultimately owned by ‘Virgo Trust’
and ‘Triton Trust’, the beneficiaries of which are companies owned by Ravi Ruia, his brother
Shashikant Ruia and their immediate family members.

November 23, 2017: IBC was amended by an Ordinance. Section 29A was inserted which, inter
alia, disqualified a person from submitting a resolution plan for a corporate debtor, if such person
was a promoter or was in the management or control of companies which were classified as
NPAs atleast 1 year prior to the commencement of a CIRP.

One day before the introduction of Section 29A i.e. on November 22, 2017, shares of Numetal
were transferred such that AEL held 25% of Numetal. VTB Bank’s subsidiary, Crinium Bay, held
40%, Indo International Trading FZCO held 25.1% and Tyazhpromexport (a wholly owned
subsidiary of the Russian State Corporation called Rostec) held 9.9% in Numetal. Rs. 500 crores
was given by AEL to Numetal so that it could deposit the requisite earnest money that had to be
made along with the resolution plan furnished by Numetal. This amount continues to be deposited
with the resolution professional (“‘RP”).

February 7, 2018: AM Netherlands sold its shares in Uttam Galva to other promoters of Uttam
Galva and later on February 8, 2018 applied to the stock exchanges for being declassified as a
promoter.

February 9, 2018: LN Mittal Group divested its shares in KSS Petron and nominee directors of
ArcelorMittal on the board of directors of KSS Petron resigned.

February 12, 2018: Both ArcelorMittal and Numetal submitted resolution plans for ESIL.

March 20, 2018: Apprehending that it would be declared ineligible, Numetal filed an application
before NCLT seeking that it be declared eligible as a resolution applicant.

6 The facts are based on information available in public domain and have not been factually verified.
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March 23, 2018: The RP appointed for ESIL found both ArcelorMittal and Numetal ineligible to
submit a resolution plan for ESIL as on February 12, 2018 under Section 29A.

Numetal was found ineligible on the ground that as on the date of submission of the resolution
plan, it was acting in concert with Rewant Ruia and his father who is a promoter of ESIL. Rewant
Ruia through AEL controlled 25% of Numetal.

ArcelorMittal was found ineligible on the ground that regulatory compliances relating to
declassification of AM Netherlands (a connected person of ArcelorMittal) as a promoter of Uttam
Galva was not complete. As mentioned above, Uttam Galva had been declared as an NPA.

April 2, 2018: Pursuant to the RP’s invitation, fresh resolution plans were submitted by
ArcelorMittal, Numetal and a new resolution applicant, Vedanta Resources Limited.

Before submitting its resolution plan, AEL sold its shareholding to Indo International Trading
FZCO and JSC VO Tyazhpromexport. Thus, AEL held no shares in Numetal as on the date of
submission of the second resolution plan.

April 19, 2018: NCLT held that to determine eligibility, the date of commencement of the CIRP
of ESIL i.e. August 2, 2017 should have been seen. It was held that the committee of creditors
of ESIL (“COC”) and RP did not follow due procedure while rejecting the bids of ArcelorMittal and
Numetal. The RP and COC were directed to give an opportunity to both the bidders to remove
their disability by paying the overdue amounts.

May 8, 2018: The COC found both ArcelorMittal and Numetal ineligible. COC held that in order
to be considered eligible, both the bidders should pay the overdue amounts and interest
pertaining to the NPAs of their related corporate debtors.

September 7, 2018: NCLAT pronounced its order in the appeal filed against the order of NCLT.
NCLAT held the following:

a. At the time of submission of the first resolution plan on February 12, 2018, Numetal was not
eligible under Section 29A as AEL (held by Rewant Ruia) was one of the shareholders of
Numetal. However, at the time of submission of the second resolution plan on March 29,
2018, Numetal was eligible to submit a resolution plan as AEL was no longer a shareholder,
and the remaining shareholders were eligible under Section 29A.

b. AM Netherlands (a related party of ArcelorMittal) was the promoter of Uttam Galva on the
date when Uttam Galva was classified as an NPA. Even though AM Netherlands sold its
shares in Uttam Galva thereafter, it would continue to be ineligible till payment of all overdue
amounts with interest and charges relating to NPA account of Uttam Galva is made. Further,
LN Mittal Group (a connected person of ArcelorMittal) had been the promoter and in the
management and control of KSS Petron since 2011. KSS Petron has been classified as an
NPA by several banks. By merely selling all shares in KSS Petron, the ineligibility under
Section 29A cannot be cured till payment of all overdue amounts with interest and charges
relating to NPA account of KSS Petron is made.

Against the order of NCLAT, an appeal was filed before the SC.

What is Section 29A?

When the IBC was first enacted, it provided that any person could be a resolution applicant for
submitting a resolution plan for the corporate insolvency resolution of a corporate debtor. No specific
eligibility criteria were prescribed. This led to a situation where promoters of corporate debtors which
had defaulted in payments (and were largely seen as being responsible for the downfall of the company)
were bidding for the same corporate debtor at a discount. In order to prevent such promoters of
defaulting companies from submitting resolution plans, the Government of India introduced an
ordinance for amending the IBC on November 23, 2017 (“Ordinance”). The Ordinance introduced
Section 29A setting out the eligibility criteria which must be satisfied in order for a person to be able to
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submit a resolution plan. The Ordinance was replaced by the Insolvency and Bankruptcy Code
(Amendment) Act, 2018 on January 18, 2018 (“First Amendment”).

Section 29A as introduced by the First Amendment provided that a person will not be eligible to submit
a resolution plan if such person or any other person acting jointly or in concert with such person or any
connected person of such person fell within any of the criteria specified in Section 29A".

Notably, pursuant to sub-section (c) of Section 29A, if a person has an account classified as an NPA or
is in the management or control or a promoter of a company which has an account classified as an
NPA, and if 1 year has lapsed from the date of such classification till the date of commencement of the
CIRP of a corporate debtor, then such person is disqualified from submitting a resolution plan for the
corporate debtor. In fact, as mentioned above, the person will also be disqualified if any other person
acting jointly or in concert with such person or any connected person of such person has such an NPA
account. This sub-section (c) has been the main focus of the Essar Steel Case®.

Section 29A underwent further changes subsequently pursuant to the Insolvency and Bankruptcy Code
(Amendment) Ordinance, 2018 promulgated on June 6, 2018 as replaced by the Insolvency and
Bankruptcy Code (Second Amendment) Act, 2018 (“Second Amendment”). As far as sub-section (c)
of Section 29A is concerned, the said amendment, inter alia, replaced the words “has an account” with
“at the time of submission of the resolution plan has an account’.

Section 29A(c) currently reads as follows:

“A person shall not be eligible to submit a resolution plan, if such person, or any other
person acting jointly or in concert with such person —
(a) ...
) ...
(c) [at the time of submission of the resolution plan]® has an account, or an account of
a corporate debtor under the management or control of such person or of whom such
person is a promoter, classified as non-performing asset in accordance with the
guidelines of the Reserve Bank of India issued under the Banking Regulation Act,
1949 (10 of 1949) or the guidelines of a financial sector regulator issued under any
other law for the time being in force, and at least a period of one year has lapsed from
the date of such classification till the date of commencement of the corporate
insolvency resolution process of the corporate debtor:

Provided that the person shall be eligible to submit a resolution plan if such person
makes payment of all overdue amounts with interest thereon and charges relating to
nonperforming asset accounts before submission of resolution plan:

Provided further that nothing in this clause shall apply to a resolution applicant where
such applicant is a financial entity and is not a related party to the corporate debtor.

Explanation I.- For the purposes of this proviso, the expression "related party" shall
not include a financial entity, regulated by a financial sector regulator, if it is a financial
creditor of the corporate debtor and is a related party of the corporate debtor solely on
account of conversion or substitution of debt into equity shares or instruments
convertible into equity shares, prior to the insolvency commencement date.

Explanation Il.— For the purposes of this clause, where a resolution applicant has an
account, or an account of a corporate debtor under the management or control of such
person or of whom such person is a promoter, classified as non-performing asset and
such account was acquired pursuant to a prior resolution plan approved under this
Code, then, the provisions of this clause shall not apply to such resolution applicant

7 Section 29A is reproduced in Annexure A for ease of reference.

8 Though SC’s judgment also deal with certain other sub-sections of Section 29A, this paper focuses mainly on the
interpretation of sub-section (c).

9 Inserted by the Second Amendment.
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for a period of three years from the date of approval of such resolution plan by the
Adjudicating Authority under this Code;

) ..”

Applying a 400-year-old principle of interpretation for interpreting
Section 29A

The main issue in the Essar Steel Case revolved around whether ArcelorMittal and Numetal were
eligible under Section 29A; specifically, under sub-section (c)'°. Faced with deciding on this issue and
interpreting Section 29A, SC adopted the principle of purposive interpretation of Section 29A, stating
that the “text and the context in which the provision was enacted” should inform its interpretation. In
doing so, SC (relying on an earlier decision in 2017'") moved away from the literal rule of interpretation
to go back to a rule of interpretation laid down in an old English case' more than 400 years ago,
according to which the Court must have recourse to the purpose, object, text and context of a particular
provision before arriving at a judicial result.

A reading of the recent decisions of SC would indeed indicate that the pendulum is swinging towards a
purposive method of interpretation from the literal rule of interpretation. However, the issue that arises
is, when should purposive interpretation be adopted.

Recently, a Constitution Bench of SC'3, called upon to interpret the meaning of ‘corrupt practices’ in the
Representation of People Act, 1951, noted that if a statute is well-drafted and debated in Parliament,
there is little or no need to adopt any interpretation other than a literal interpretation of the statute.
However SC noted that, in a welfare State like ours, what is intended for the benefit of the people is not
fully reflected in the text of a statute and in such legislations, a pragmatic view is required to be taken,
and the law interpreted purposefully and realistically so that the benefit reaches the masses. In another
matter, a Constitution Bench of SC' held that if a literal interpretation appears to be in any way in
conflict with the legislative intent or is leading to absurdity, purposive interpretation will have to be
adopted. SC also approved the observations that it is nowadays misleading to draw a rigid distinction
between literal and purposive approaches.

In the Essar Steel Case, applying the principles of purposive interpretation, SC reasoned that Section
29A needs to be construed against the Statement of Objects and Reasons set out by the legislature
while enacting the provision.

Section 29A comprises several elements, some of which are not defined or explained in the statute
itself. For interpreting these elements, as discussed in the subsequent paragraphs, SC has correctly
applied the principles of purposive interpretation.

Lifting the corporate veil

A company is a separate legal entity from its shareholders and it is settled law that the corporate veil of
a company can be pierced to see the persons behind it only in limited circumstances. In the Essar Steel
Case, SC held that when determining whether a company is eligible, considering the parameters in
Section 29A, the corporate veil of the company has to be lifted to see the persons behind it.

After going through various precedents, SC held that the corporate veil of a company can be pierced in
3 situations: where a statute itself lifts the corporate veil, or where protection of public interest is of
paramount importance, or where a company has been formed to evade obligations imposed by the law.

10 Though SC’s judgment also deal with certain other sub-sections of Section 29A, this paper focuses mainly on the
interpretation of sub-section (c).

11 Ms. Eera Through Dr. Manjula Krippendorfv. State, (2017) 15 SCC 133.

12 Heydon case, (1584) 3 Co Rep 7a : 76 ER 637.

13 Abhiram Singh v. C.D. Commachen (Dead) by L.Rs., (2017)2 SCC 629.

14 Sarah Mathew v. Institute of Cardio Vascular Diseases by its Director K.M. Cherian, (2014)2 SCC 62.
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SC extended this principle and held that this is to be applied even to group companies, so that one is
able to look at the economic entity of the group as a whole.

Considering the purpose of Section 29A (i.e. to keep out undesirable persons from bidding as a
resolution applicant), it is clear that the persons behind a resolution applicant have to be seen, and such
persons (if otherwise ineligible) cannot be allowed to hide behind complex structuring. However, what
is interesting in Section 29A is that, the way the section is drafted, perhaps even without lifting the
corporate veil, it would be difficult for an otherwise ineligible person to hide behind a resolution applicant.
This is because, the ineligibility criteria under Section 29A are required to be tested not only against the
resolution applicant, but also against a wide gamut of persons, namely:
= persons acting jointly with the resolution applicant;
=  persons acting in concert with the resolution applicant;
=  connected persons of the resolution applicant'® i.e.
a. any person who is the promoter or in the management or control of the resolution applicant;
b. any person who shall be the promoter or in management or control of the business of the
corporate debtor during the implementation of the resolution plan;
c. the holding company, subsidiary company, associate company and related party of any
person who is the promoter or in the management or control of the resolution applicant'®; and
d. the holding company, subsidiary company, associate company and related party of any
person who shall be the promoter or in management or control of the business of the corporate
debtor during the implementation of the resolution plan'’.

In the Essar Steel Case, SC held that since Numetal itself relied entirely on the credentials of each of
its constituent shareholders to satisfy the minimum tangible net worth requirement which was
prescribed in the request for proposal, Numetal itself lifted its corporate veil; thereby the 4 entities who
were shareholders of Numetal at the time of submission of the first resolution plan were acting jointly
with Numetal. As mentioned above, under Section 29A, the eligibility of persons acting jointly or in
concert with the resolution applicant is also required to be tested. SC has held that this is “a typical
instance of a see through provision, so that one is able to arrive at persons who are actually in ‘control’,
whether jointly, or in concert, with other persons”.

A question that may arise in future cases in light of SC’s observations on this matter is: Should
shareholders of a resolution applicant be considered as acting jointly with the resolution applicant in all
cases or only in cases such as Numetal (i.e. where a resolution applicant is newly incorporated and
relies on its shareholders for satisfying the criteria under the request for proposals floated by the RP)?

SC also lifted the corporate veil while determining the eligibility of ArcelorMittal, and concluded that
ultimately Mr. L.N. Mittal manages and controls ArcelorMittal, AM Netherlands (which was a promoter
of Uttam Galva) and Fraseli (which was found to be in joint control of KSS Petron). Since, Uttam Galva
and KSS Petron’s accounts were classified as NPAs by multiple banks atleast 1 year prior to the
commencement of ESIL’s CIRP, hence ArcelorMittal was ineligible under Section 29A.

Meaning of acting “jointly” and in “concert”

The eligibility of persons acting jointly or in concert with the resolution applicant is required to be tested
under Section 29A.

Acting jointly: SC once again adopted an expansive interpretation to hold that all that is to be seen by
the expression “acting jointly” is whether certain persons have got together and are acting “jointly” in
the sense of acting together and if this is made out on the facts, no super added element of “joint
venture” is required to be seen.

Acting in concert: The meaning of ‘acting in concert’ is not explained in the IBC. SC therefore referred
to the definition of ‘persons acting in concert’ in regulation 2(1)(q) of the Securities and Exchange Board
of India (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 (“Takeover

15 Defined in Explanation I to Section 29A.
16 This will not apply to a financial entity which is not a related party of the corporate debtor.
17 Ibid.
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Regulations”). As per the said definition, ‘persons acting in concert’ are persons who, with a common
objective or purpose of acquisition of shares or voting rights in, or exercising control over a target
company, pursuant to an agreement or understanding, formal or informal, directly or indirectly co-
operate for acquisition of shares or voting rights in, or exercise of control over the target company. SC
held that any understanding, even if it is informal, and even if it is to indirectly cooperate to exercise
control over a target company, is included.

However, merely lifting the meaning of the term from the Takeover Regulations may not answer all
questions.

What is important to note is that under the Takeover Regulations, the term ‘persons acting in concert’
has been defined in the context of persons acting in concert with the purpose of acquisition of shares
or voting rights or exercising control over a target company. The question that arises is, when using the
term in the context of Section 29A, what is the purpose that should be seen.

In its judgment, SC has not expressly mentioned that persons would be deemed to be acting in concert
for the purposes of Section 29A if they are acting for a specific purpose. SC appears to have favoured
a broader interpretation and has held that the language evinces an intention to rope in all persons who
may be acting in concert with the person submitting a resolution plan (paragraph 28). SC has also
observed that wherever persons act jointly or in concert with the ‘person’ who submits a resolution plan,
all such persons are covered by Section 29A (paragraph 39). A reading of paragraphs 29 and 54 of the
judgement may however indicate that the purpose to be seen is the purpose of submitting a resolution
plan'8,

SC has also clarified that a fortuitous relationship coming into existence by accident or chance cannot
amount to “persons acting in concert”.

The De Jure Test while interpreting the expression “management”

In its judgment, SC also delved into the meaning of the word ‘management’. As mentioned above, under
Section 29A(c), a person is, inter alia, ineligible if such person has an account of a corporate debtor,
which is under the management of such person, and which is classified as an NPA for atleast 1 year '°.

While interpreting Section 29A(c), SC has held that the expression ‘management’ would refer to the de
Jjure management of a corporate debtor which would ordinarily vest in a board of directors, and would
include, ‘manager’, ‘managing director’ and ‘officer’ as defined in the Companies Act, 2013.

‘De jure’ is a Latin phrase meaning ‘by law’, ‘as a matter of law’ etc.?’ and is in contradiction to the
phrase ‘de facto’ which means ‘in fact, in reality, in actual existence, force or possession as a matter of
fact'.

Though SC has interpreted the expression ‘management’ in the context of Section 29A(c), it would be
interesting to see whether the same meaning would be attached when interpreting the expression as
used in the definition of ‘connected person’ in Explanation | to Section 29A. As per the definition of a
‘connected person’, a person who is in the management of a resolution applicant is deemed to be a
connected person of the resolution applicant, and accordingly if such person is ineligible under any of
the provisions of Section 29A, then the resolution applicant would become ineligible. If the de jure test

18 In paragraph 54, SC has held that as per the interpretation of Section 29A(c), any person who wishes to submit
a resolution plan, if he or it does so acting jointly, or in concert with other persons, which person or other persons
happen to either manage or control or be promoters of a corporate debtor, who is classified as a NPA and whose
debts have not been paid off for a period of at least one year before commencement of the CIRP, becomes ineligible
to submit a resolution plan.

In paragraph 29 of the judgment, SC has held that “it is important to discover in such cases as to who are the real
individuals or entities who are acting jointly or in concert, and who have set up such a corporate vehicle for the purpose of
submission of a resolution plan”.

19 Please refer to Annexure A, for the entire Section 29A.

20 Vasant Rao v. Faroog-Ali, 1995(3) ALT 1 (Andhra Pradesh High Court).

21 Rajasekhar v. Siddalingappa, ILR 1986 Karnataka 2765.
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is applied, then all directors on the board of directors of a resolution applicant (including independent
directors and nominee directors who may not be in the day-to-day management of the resolution
applicant) would have to pass the test of Section 29A; and this would also mean that all related parties
of such directors would be tested against Section 29A. The definition of a ‘related party’ is reproduced
in Annexure B.

Meaning of “control”

Under Section 29A(c), a person is, inter alia, ineligible if such person has an account of a corporate
debtor, which is under the control of such person, and which is classified as an NPA for atleast 1 year?.

The expression ‘control’ is not defined in the IBC. SC referred to the definition of ‘control’ in the
Companies Act, 2013 to interpret the expression. The definition in the Companies Act, 2013 is as
follows:

Control shall include the right to appoint majority of the directors or to control the
management or policy decisions exercisable by a person or persons acting individually
orin concert, directly or indirectly, including by virtue of their shareholding or management
rights or shareholders agreements or voting agreements or in any other manner.

SC held that the first part of the definition i.e. the right to appoint majority of the directors refers to de
jure control. The second part of the definition refers to de facto control. Importantly, SC held that the
expression ‘control’, in Section 29A(c), denotes only positive control, “which means that the mere power
to block special resolutions of a company cannot amount to control”.

While holding that ‘control’ in Section 29A(c) would mean positive control and not negative control, SC
also relied on the expression ‘under’ in the phrase ‘under the management or control of such person’
appearing in Section 29A(c), stating that the expression ‘under’ would seem to suggest positive or
proactive control, as opposed to mere negative or reactive control.

Interestingly, though the expression ‘under’ is used for both ‘management’ and ‘control’, SC held that
‘control’ would mean de jure or de facto proactive or positive control of actual management or policy
decisions that can be or are in fact taken; whereas as discussed above, the expression ‘management’
has been interpreted to mean de jure management.

One may be tempted to apply the interpretation adopted by SC, while interpreting the meaning of
‘control’ under the Takeover Regulations. In fact, SC seems to have even approved the observation of
the Securities Appellate Tribunal in a case under the Takeover Regulations where it was held that
control means positive control?®. However, SC has also indicated that ‘control’ may include ‘negative
control’ from “an expansive reading of the definition of the word “control” contained in Section 2(27) of
the Companies Act, 2013, which is inclusive and not exhaustive in nature”. The definition of ‘control’ in
the Takeover Regulations is similar to the one in the Companies Act, 2013. Hence, what would
constitute control for the purposes of the Takeover Regulations, would depend on the facts and is a
question which is open.

The expression ‘control’ was relevant in the Essar Steel Case to, inter alia, determine whether Fraseli,
a company managed and controlled by Mr. L.N. Mittal, and holding one-third of the shares in KSS
Global, which in turn held 100% of the share capital in KSS Petron, was in joint control of KSS Petron
(which is an NPA account). SC held that if the corporate veils of all these companies were disregarded,
Fraseli would be found to be in joint control of KSS Petron. In reaching this conclusion, SC relied on
the shareholding of Fraseli in KSS Global (which was about one-third of the total capital), and a
shareholders agreement which granted Fraseli the right to appoint an equal number of directors as the
other 2 shareholders of KSS Global and also granted Fraseli affirmative voting rights. SC held that this
would show that a group company of Mr. L.N. Mittal exercised positive control over KSS Global which
in turn held 100% shareholding in KSS Petron.

22 Please refer to Annexure A, for the entire Section 29A.
2 Subhkam Ventures (I) Private Limited v. The Securities and Exchange Board of India, Appeal No. 8 of 2009 decided on
January 15, 2010.
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The judgment does not elaborate on the nature of affirmative voting rights which were enjoyed by
Fraseli, but interestingly, from NCLT’s order it appears that the lawyers from the RP had opined that
Fraseli had negative control. Hence, perhaps, even for the purposes of Section 29A(c), what constitutes
‘control’ can still be subject to debate.

Finally, ArcelorMittal was found to be ineligible under Section 29A(c) by SC since: (i) KSS Petron was
classified as an NPA account, (ii) Fraseli was found to be in joint control of KSS Petron on the grounds
described above, (iii) Fraseli was found to be managed and controlled by Mr. L.N. Mittal, and (iii) Mr.
L.N. Mittal is the ultimate shareholder of ArcelorMittal.

Test of ‘reasonable proximate state of affairs’ and reference date for
determining eligibility

One major issue decided by SC is whether the eligibility of a resolution applicant under Section 29A(c)
should be determined as on the date when a resolution plan is submitted or as on the date when the
CIRP of a corporate debtor commences. Earlier NCLT had indicated that it should apply when the CIRP
of a corporate debtor commences.

SC settles this question by categorically stating that “the stage of ineligibility attaches when the
resolution plan is submitted by a resolution applicant”. The implication of this is that on the date when
a resolution plan is submitted, the resolution applicant or any person acting jointly or in concert with the
person or any connected person of the resolution applicant should not have an account classified as
an NPA?, Also such person should not be in the management or control of a corporate debtor or be a
promoter of a person which has an NPA account.

However, though SC categorically states that the date of submission of a resolution plan is required to
be seen to determine eligibility, SC introduces the test of ‘reasonable proximate state of affairs’ to
determine the date on which ineligibility attaches. According to this test, antecedent facts reasonably
proximate to the time of submission of a resolution plan can be seen to determine eligibility. SC has
clarified that it has to be seen on the facts of a case as to whether at a reasonably proximate point of
time before the submission of a resolution plan, a person arranges its affairs with the intention to avoid
paying off the debts of NPA account before submitting a plan (as is required under Section 29A). In
such a case, the person would be held ineligible unless the person pays off such dues. In doing so SC
adopts the principle of purposive interpretation.

The following observations in the judgment are important:

“It is important for the competent authority to see that persons, who are otherwise
ineligible and hit by sub-clause (c), do not wriggle out of the proviso to sub-clause (c) by
other means, so as to avoid the consequences of the proviso. For this purpose, despite
the fact that the relevant time for the ineligibility under subclause (c) to attach is the time
of submission of the resolution plan, antecedent facts reasonably proximate to this point
of time can always be seen, to determine whether the persons referred to in Section 29A
are, in substance, seeking to avoid the consequences of the proviso to sub-clause (c)
before submitting a resolution plan. If it is shown, on facts, that, at a reasonably proximate
point of time before the submission of the resolution plan, the affairs of the persons
referred to in Section 29A are so arranged, as to avoid paying off the debts of the non-
performing asset concerned, such persons must be held to be ineligible to submit a
resolution plan, or otherwise both the purpose of the first proviso to sub-section (c) of
Section 29A, as well as the larger objective sought to be achieved by the said sub-clause
in public interest, will be defeated.” (emphasis added)

24 Section 29A(c) also states that such person will be ineligible if he or it has an account, or an account of a corporate debtor
under the management or control of such person or of whom such person is a promoter, classified as an NPA in accordance
with the guidelines of the Reserve Bank of India issued under the Banking Regulation Act, 1949 or the guidelines of a financial
sector regulator issued under any other law for the time being in force, and at least a period of 1 year has lapsed from the date
of such classification till the date of commencement of the CIRP of the corporate debtor.
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SC held that “great care must be taken to ensure that persons who are in charge of the corporate debtor
for whom such resolution plan is made, do not come back in some other form to regain control of the
company without first paying off its debts”. A person can no longer adopt innovative structuring to
escape the provisions of Section 29A(c).

Intent of a resolution applicant therefore becomes important. If a resolution applicant restructures its
affairs only to escape the provisions of Section 29A, then the ineligibility would apply. The Essar Steel
Case is a perfect example of this:

= In ArcelorMittal’s case, SC found that AM Netherland’s shares in Uttam Galva were sold only in
order to get out of the ineligibility mentioned by Section 29A(c). Similarly in the case of KSS Petron
it was found that shares were sold and nominee directors resigned reasonably proximate to the date
of submission of the resolution plan.

= In case of Numetal, though AEL (Rewant Ruia’s company) exited Numetal completely before the
submission of its second resolution plan in April 2018, SC applied the test of ‘reasonable proximate
state of affairs’ to hold Numetal ineligible because “having regard to the reasonably proximate state
of affairs before submission of the resolution plan on 2.4.2018, beginning with Numetal’s initial
corporate structure, and continuing with the changes made till date, it is evident that, the object of
all the transactions that have taken place after Section 29A came into force on 23.11.2017 is
undoubtedly to avoid the application of Section 29A(c), including its proviso”. Hence, though as on
the date of submission of its second resolution plan, Numetal was technically not ineligible under
Section 29A, however, SC considered Numetal's shareholders and other affairs at a time reasonably
proximate to the time of submission of a resolution plan to hold Numetal ineligible. SC also took note
of the fact that an earnest money of Rs. 500 crores which was deposited by AEL continued to remain
deposited even as on the date of submission of the second resolution plan. SC thus found Rewant
Ruia’s ‘looming presence’ all along.

Another reason to support a purposive interpretation of Section 29A(c), though not discussed in the
judgment, is the language of the proviso to the said sub-section. The proviso essentially states that if a
resolution applicant is found to be ineligible by virtue of Section 29A(c), then such person can cure the
ineligibility by paying off all overdue amounts with interest thereon and charges relating to the NPA
before submission of a resolution plan. Hence, the proviso requires one to examine a person’s eligibility
before submission of a resolution plan and categorically states that the only way to cure such ineligibility
is by paying off the dues before submission of a resolution plan. Therefore, one may argue that though
under sub-section (c) it has to be seen whether on the date of submission of a resolution plan, a person
is eligible, however, facts antecedent to the date of submission are also relevant.

Speed is of essence

SC has unequivocally stated that the time period set out in the IBC for completion of CIRP is mandatory.
It has to be completed within a period of 180 days from the date of admission of the application. This
time period is extendable by a maximum period of 90 days only if the committee of creditors, by a vote
of 66%, votes to extend the said period, and only if the adjudicating authority is satisfied that such
process cannot be completed within 180 days. Such extension cannot be granted more than once. SC
has also clarified that the period of time taken in litigation ought to be excluded “where a resolution plan
is upheld by the Appellate Authority, either by way of allowing or dismissing an appeal before it’.

SC also held that it is of utmost importance for all authorities concerned to follow the model timeline
prescribed in the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 as closely as possible.
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One of the most important facets of SC’s judgment is the observations regarding challenges to a CIRP
by a resolution applicant.

Challenging a CIRP

Section 60(5)(c) of the IBC states that notwithstanding anything to the contrary contained in any other
law for the time being in force, NCLT shall have jurisdiction to entertain or dispose of any question of
priorities or any question of law or facts, arising out of or in relation to the insolvency resolution or
liquidation proceedings of the corporate debtor or corporate person under the IBC. At first brush, this
section appears to vest the NCLT with broad powers without any limitation as to when it can entertain
applications. However, in rendering its judgment on this issue, SC seems to have adopted a narrow
interpretation of section 60(5)(c) of the IBC.

The key points which emerge from the judgment are as follows:

a. If aresolution plan is turned down at the threshold by an RP under section 30(2) of the IBC (i.e. if
the RP finds that a resolution plan does not meet the requirements specified under the said
section?®), then no challenge can be preferred at this stage, whether to the adjudicating authority
or a High Court.

b. If, after a resolution plan is presented before the committee of creditors, the committee of creditors
does not approve such a plan after considering its feasibility and viability, no application can be
made before an adjudicating authority.

c. If the committee of creditors disapproves a resolution plan on the ground that it violates the
provisions of any law, including the ground that a resolution plan is ineligible under Section 29A,
the adjudicating authority can determine the issue, after which an appeal can be preferred to the
appellate authority.

d. If the committee of creditors approves a resolution plan which is thereafter approved by the
adjudicating authority, such approval can be challenged before the appellate authority.

e. When section 60(5) of the IBC speaks of the NCLT having jurisdiction to entertain or dispose of
any application or proceeding by or against the corporate debtor or corporate person, it does not
invest the NCLT with the jurisdiction to interfere at an applicant’s behest at a stage before the
quasi-judicial determination made by the adjudicating authority.

A resolution applicant’s ability to challenge the various processes has therefore been curtailed or rather
deferred. The intent of the judgment is clear in as much as the entire process from the date of
commencement of CIRP until approval or rejection of a resolution plan by the committee of creditors
and determination by NCLT, should be completed without any challenges by a resolution applicant.
Hence, an unsuccessful resolution applicant would have to wait till the entire process is complete. If
this principle was to be applied to the Essar Steel Case, then both Numetal and ArcelorMittal would
have to wait till the COC would have taken a decision in the third round of bidding and the matter was
before NCLT (unless COC decided to go in for a fourth round of bidding, then after a decision was
taken in such subsequent round).

25 Under section 30(2) of the IBC, the RP has to examine that the resolution plans received by the RP conform to

the requirements prescribed, which are as follows:

a. Aresolution plan should provide for payment of insolvency resolution process costs in a manner specified by
the Board in priority to the payment of other debts of the corporate debtor;

b. aresolution plan should provide for the payment of the debts of operational creditors in such manner as may
be specified by the Board which shall not be less than the amount to be paid to the operational creditors in the
event of a liquidation of the corporate debtor under section 53;

c. aresolution plan should provide for the management of the affairs of the corporate debtor after approval of

the resolution plan;

a resolution plan should provide for the implementation and supervision of the resolution plan;

a resolution plan should not contravene any of the provisions of the law for the time being in force; and

f. aresolution plan should confirm to such other requirements as may be specified by the Board.

o o
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Role of the Resolution Professional

The RP plays a central role in a CIRP. However, what exactly is the nature of the RP’s role and duties
has been a matter of much debate.

Earlier NCLT had held that the nature of duties assigned to an RP is similar to a public servant and can
be termed as an instrumentality of the State. Further, it was held that as an instrumentality of the State,
the RP has to act in a transparent and fair manner and not take arbitrary decisions or adopt a
discriminatory practice.

If the RP is considered an instrumentality of the State, then it would have significant consequences.
The RP would be amenable to the writ jurisdiction of the High Court and SC i.e. a person can file a writ
petition against the decision of the RP. However, in the Essar Steel Case not only did the SC make no
such observation, as mentioned above, SC held that if the RP turns down a resolution plan determining
that it does not comply with section 30(2), a challenge cannot even be preferred at this stage to the
adjudicating authority as a resolution applicant has no vested right that his resolution plan be
considered.

Importantly, SC has held that a RP is not required to take any decision on the issue of whether a
resolution plan is in accordance with the conditions prescribed under the IBC. According to the
judgment, the RP is only required to ensure that a resolution plan is complete in all respects. In light of
these observations, a question arises as to whether, while examining a resolution plan under section
30(2) of the IBC, the RP exercises a quasi-judicial function which is appealable and where a right of
hearing has to be mandatorily provided? In this regard a reference may be made to the decision of the
SC in the case of Competition Commission of India v. Steel Authority of India Limited?® (“CCI Case”).
In the CCI Case, SC had held that when the Competition Commission of India forms an opinion about
the existence of a prima facie case for contravention of certain provisions of the Competition Act, 2002
and passes a direction to the Director General to cause an investigation into the matter, it is an
administrative direction without entering upon any adjudicatory process and does not effectively
determine any right or obligation of the parties to the /is. Such a decision is not appealable and also in
such cases a right of hearing is not contemplated.

What next?

The matter has certainly not concluded and the question that remains to be asked is what next? SC
has categorically held that both Numetal and ArcelorMittal would have to pay off the NPAs of their
respective corporate debtors within 2 weeks before their resolution plans are considered. For Numetal,
this would include dues of ESIL as well as other Ruia group companies and is expected to be an amount
in excess of Rs. 50,000 crores. The COC will then have a period of 2 months to consider their resolution
plans and that of Vedanta Resources Limited.

Interestingly, SC has made it clear “that in the event that no plan is found worthy of acceptance by the
requisite majority of the Committee of Creditors, the corporate debtor, i.e. ESIL, shall go into liquidation”.
This effectively means that during the next 2 months, COC may not be able to invite fresh resolution
plans should it decide that the existing bids will not result in maximization of value or are not feasible
and viable, unless it seeks a clarification from SC. SC’s judgment also seems to indicate that the COC
will have to consider only the resolution plans submitted on April 2, 2014, thereby effectively preventing
a new bidder from entering the race. This is where another debate on process v. maximization of value
may begin, and for that one would have to wait for the decision of SC in another matter.

Author: Adity Chaudhury, Partner

26 Competition Commission of India v. Steel Authority of India Limited, (2010)10 SCC 744.
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ANNEXURE A

Section 29A

29A. Persons not eligible to be resolution applicant

A person shall not be eligible to submit a resolution plan, if such person, or any other person acting
jointly or in concert with such person--

(e)

(f)

is an undischarged insolvent;
is a wilful defaulter in accordance with the guidelines of the Reserve Bank of India issued under
the Banking Regulation Act, 1949 (10 of 1949);

at the time of submission of the resolution plan has an account, or an account of a corporate
debtor under the management or control of such person or of whom such person is a promoter,
classified as non-performing asset in accordance with the guidelines of the Reserve Bank of
India issued under the Banking Regulation Act, 1949 (10 of 1949) or the guidelines of a financial
sector regulator issued under any other law for the time being in force, and at least a period of
one year has lapsed from the date of such classification till the date of commencement of the
corporate insolvency resolution process of the corporate debtor:

Provided that the person shall be eligible to submit a resolution plan if such person makes
payment of all overdue amounts with interest thereon and charges relating to non-performing
asset accounts before submission of resolution plan;

Provided further that nothing in this clause shall apply to a resolution applicant where such
applicant is a financial entity and is not a related party to the corporate debtor.

Explanation I.-- For the purposes of this proviso, the expression "related party" shall not include
a financial entity, regulated by a financial sector regulator, if it is a financial creditor of the
corporate debtor and is a related party of the corporate debtor solely on account of conversion
or substitution of debt into equity shares or instruments convertible into equity shares, prior to
the insolvency commencement date.

Explanation Il.-- For the purposes of this clause, where a resolution applicant has an account,
or an account of a corporate debtor under the management or control of such person or of
whom such person is a promoter, classified as non-performing asset and such account was
acquired pursuant to a prior resolution plan approved under this Code, then, the provisions of
this clause shall not apply to such resolution applicant for a period of three years from the date
of approval of such resolution plan by the Adjudicating Authority under this Code;

has been convicted for any offence punishable with imprisonment--
(i) for two years or more under any Act specified under the Twelfth Schedule; or
(i) for seven years or more under any other law for the time being in force:

Provided that this clause shall not apply to a person after the expiry of a period of two years
from the date of his release from imprisonment:

Provided further that this clause shall not apply in relation to a connected person referred to in
clause (iii) of Explanation I;

is disqualified to act as a director under the Companies Act, 2013 (18 of 2013);

Provided that this clause shall not apply in relation to a connected person referred to in clause
(iii) of Explanation I;

is prohibited by the Securities and Exchange Board of India from trading in securities or
accessing the securities markets;
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(9) has been a promoter or in the management or control of a corporate debtor in which a
preferential transaction, undervalued transaction, extortionate credit transaction or fraudulent
transaction has taken place and in respect of which an order has been made by the Adjudicating
Authority under this Code;

Provided that this clause shall not apply if a preferential transaction, undervalued transaction,
extortionate credit transaction or fraudulent transaction has taken place prior to the acquisition
of the corporate debtor by the resolution applicant pursuant to a resolution plan approved under
this Code or pursuant to a scheme or plan approved by a financial sector regulator or a court,
and such resolution applicant has not otherwise contributed to the preferential transaction,
undervalued transaction, extortionate credit transaction or fraudulent transaction;

(h) has executed a guarantee in favour of a creditor in respect of a corporate debtor against which
an application for insolvency resolution made by such creditor has been admitted under this
Code and such guarantee has been invoked by the creditor and remains unpaid in full or part;

(i) is subject to any disability, corresponding to clauses (a) to (h), under any law in a jurisdiction
outside India; or

)] has a connected person not eligible under clauses (a) to (i).

Explanation |.-- For the purposes of this clause, the expression "connected person" means--

(i) any person who is the promoter or in the management or control of the resolution
applicant; or

(i) any person who shall be the promoter or in management or control of the business of
the corporate debtor during the implementation of the resolution plan; or

(iii) the holding company, subsidiary company, associate company or related party of a

person referred to in clauses (i) and (ii):

Provided that nothing in clause (iii) of Explanation | shall apply to a resolution applicant
where such applicant is a financial entity and is not a related party of t